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OPINION
Factual Background

This case presents a protracted procedural history. The facts underlying the convictions at
issue in this case were summarized by this Court on direct appeal asfollows:



[T]he victim was accosted by the [Petitioner] and Ronny Harris at about
11:00 0’ clock on February 11, 1977, asshewas getting out of her father’ sautomobile
which shehad just parked at Fisk University in Nashville. At gunpoint, they took her
to aroom where the [Petitioner] raped her and Harris forced her to perform an ora
sex act upon him, gjaculating in her mouth and forcing her at gunpoint to swallow the
semen. Harris also raped her at this location.

They then took her to alarge house where Harrisleft her with the [ Petitioner]
for atime. Pointing the pistol at her and threatening to kill her, the [Petitioner]
forced her to perform ora sex on him, submit to anal intercourse two times and
submit to normal sexual intercourse two times. While they were there, the
[Petitioner] forced thevictimto givehimthe.14 K [sic] gold star necklacewhich she
was wearing.

The victim was then forced to go to an apartment complex where Earline
HarrisHouse resided with the defendant, Ronny Harris. Ms. House wasthe sister of
Ronny Harrisand thegirlfriend of the[Petitioner]. Thevictim stated that she did not
ask thiswoman for help because she was convinced that the woman aready knew of
the crimes being committed against her.

At gunpoint, Harrisand the [ Petitioner] took thevictim’ swatch and rings, her
father's tennis racket and other items of personal property worth approximately
$3,000.00.

The victim was not released until the following morning. After being
rel eased, thevictim reported the outrageto the police. Sheselected the[Petitioner’s)
photograph from one stack and Ronny Harris' sphotograph from another stack. After
identifying a photograph of the [Petitioner], she noted that he was wearing the gold
star necklace which he had taken from her at the large house. She identified other
photographs of the [Petitioner] and made a positive identification of him at trial.
Though her eyes were taped a part of the time, she had limited vision because the
tape became partly unstuck.

Thevictim’'s14 k. [sic] gold star necklace and her father’ stennisracket were
recovered by policefromthe[Petitioner’ s] apartment. Other itemsof property taken
from her wererecovered from the apartment which Harrisshared with EarlineHouse.
Thevictimtestified that the abductor sheidentified asthe [Petitioner] told her to call
him “Nate.” The [Petitioner] owned a T-shirt with the word “Nat” on it and it was
established that this was one of his nicknames.



Arthur L. Armstrong v. State, No. C-2854, dlip op. at 1-3 (Tenn. Crim. App., Nashville, Feb. 27,
1980).

On November 3, 1978, a Davidson County jury convicted the Petitioner of armed robbery,
rape, kidnapping, and two counts of crime against nature. For these convictions, he received two
life sentences for the rape and kidnapping, twenty years for the armed robbery, and two
indeterminate terms of not less than ten years nor more than fifteen years for the crimes against
nature. Id. at 1. All sentences were to be served consecutively. 1d.

This Court affirmed the Petitioner’s convictions and sentences on direct appeal. Seeid. at
7. In evaluating the sufficiency of the evidence to support the Petitioner’ s convictions, the court
reasoned:

The [Petitioner] did not testify in his own behalf and his principal defense
was that of identification. Among other things, he insists that the victim’'s
identification evidence was invalidated by her failure to mention histwo gold front
teeth. This, and the other discrepancies alleged by the [Petitioner], went to the
weight of the evidence for consideration of thejury along with al of the other proof
in the case. After reviewing this voluminous record, we find overwhelming and
convincing evidence upon which arational trier of fact could be convinced beyond
areasonable doubt of the [Petitioner’ s] guilt.

Id. at 3-4. No permission to appeal was filed.

Nineyearslater, on October 18, 1989, the Petitioner filed a petition seeking post-conviction
relief raising four allegations of ineffective assistance of counsel. Thetrial court denied relief. On
appeal, the Petitioner argued that histrial counsel wasineffectivefor failing “tofile pretrial motions
to suppressthe photographic show-up.” Arthur Armstrongv. State, No. 01C019003CC00069, 1990
WL 160915, at *1 (Tenn. Crim. App., Nashville, Oct. 25, 1990). This Court affirmed the denial of
relief, finding that the “decision not to contest the photographic identification” was “a reasonable
tactical decision.” Id. Our supreme court denied hisapplication for permissionto appea on January
22, 1991.

In June of 1992, the Petitioner filed for habeas corpusrelief in the Federal District Court for
the Middle District of Tennessee. The petition was dismissed without a hearing because the
Petitioner “had failed to properly exhaust three out of his four claims for relief.” Armstrong v.
Morgan, 372 F.3d 778, 780 (6th Cir. 2004); seeaso Arthur L. Armstrongv. State, No. 01C01-9311-
CR-0043, 1994 WL 695424, at *1 (Tenn. Crim. App., Nashville, Dec. 8, 1994).

On April 21, 1993, the Petitioner “filed apro se petition for astate writ of habeas corpus and
a delayed appeal to the Supreme Court.” Armstrong, 1994 WL 695424, at *1. The tria court
dismissed the habeas corpus petition, finding that “the issues raised by [the Petitioner] were not
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groundsfor habeas corpusrelief, that if the petition were considered as one seeking post-conviction
relief, it was time barred by the provisions of Tennessee Code Annotated Section 40-30-102, that
the issues were either previously determined or waived, and that the trial court could not decide
whether the Court of Criminal Appeals would hear adelayed appeal.” 1d.

The Petitioner appealed the dismissal of his petition to this Court and, for thefirst time, he
alleged aviolation of Brady v. Maryland, 373 U.S. 83 (1963). Specifically, the Petitioner alleged:

[ T]hepoliceinvestigativefilecontainsexcul patory evidence and that the prosecution
withheld this material from defense counsel. [The Petitioner] further allegesthat he
was unaware of thisexculpatory materia until counsel discovered it shortly after the
denid of his petition for awrit of habeas corpus. According to [the Petitioner’s]

brief, the excul patory materia is found in apolice report in which the investigating
officer wrote: “The victim stated that she did not get a good look at her assailants,

therefore, having her look at mug shots would be useless.”

Armstrong, 1994 WL 695424, at *3. This Court declined to address the Brady issue; however, we
noted that, even though the statute of limitations had expired, the Petitioner could file apetition for
post-conviction relief under the authority of Burford v. State, 845 SW.2d 204 (Tenn. 1992). In so
concluding, we stated:

[The Petitioner] alleges that the prosecution failed to disclose a police report that
contained information relevant to the validity of hisidentification by the victim, and
that the material was discovered only recently. On its face, it appears that thisis
precisaly thescenario that the Supreme Court wasconsideringwhenitforged therule
in Burford.

Armstrong, 1994 WL 695424, at * 3.

The Petitioner then “filed apleading entitled * Amended Petition for Post-Conviction Relief’
asserting that the case had been remanded to thetrial court.” Arthur L. Armstrong, No. 01C01-9608-
CR-00331, 1997 WL 602939, at * 1 (Tenn. Crim. App., Nashville, Sept. 30, 1997). Eventhough the
Petitioner was mistaken about remand on the Brady issue, thetrial court held an evidentiary hearing
and dismissed the petition. Id. On apped, this Court noted thefollowing factsrelevant to theissue:

The issue regarding Brady material involved two (2) police reports which
Petitioner claimed were excul patory and were not provided to him by the State. Itis
apparent from therecord that Petitioner’ stwo attorneysat theoriginal trial wereboth
deceased by the time the present petition was heard in the trial court. However, an
attorney in Nashville who formerly was an Assistant District Attorney in Davidson
County and who prosecuted the Petitioner’ s casetestified at thismost recent hearing.
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He stated the reports were provided to defense counsel prior to trial. Thetria court
specifically accredited the testimony of the former prosecutor, and found that the
policereportswereindeed provided to Petitioner’ sattorneysprior to histrial in 1978.

At the evidentiary hearing, the Petitioner also alleged that histrial counsel
was ineffective for not attacking the credibility of the victim, not appealing the
apparent Brady violation, and not providing the police reportsto the Petitioner. The
trial court found that all of these issues were either previously raised in aprior post-
conviction hearing, had no merit because no Brady violation was found, or failed to
show prejudice to Petitioner by any alleged ineffective acts of histrial counsel.

Id. at *1-2. Wethen concluded that “the evidence does not preponderate against the finding of the
trial court.” 1d. at *2. On April 13, 1998, permission to appea was denied.

In March of 1999, the Petitioner again filed for habeas corpus relief in the Federal District
Court for the Middle District of Tennessee. Armstrong, 372 F.3d at 780. In June 2002, the
Petitioner sought leave to amend the petition, which was granted. Id. Inthe amended petition, the
Petitioner argued that “the state court erred in concluding that no Brady violation occurred and that
if thedistrict court found that the excul patory material swere presented to [the Petitioner’ s] original
counsel, then histrial attorneyswere constitutionally ineffective.” 1d. On September 30, 2002, the
district court “granted summary judgment in favor of Warden Morgan concluding that [the
Petitioner] had procedurally defaulted his ineffective assistance of counsel claim and that the state
court’ sfactual determination that [then Assistant District Attorney] Raybin disclosed the reports to
[the Petitioner’s] counsel was entitled to the statutory presumption of correctness.” Id. at 780-81.
The United States Court of Appealsfor the Sixth Circuit affirmed, id. at 783, and the United States
Supreme Court denied certiorari on November 8, 2004, Armstrongv. Morgan, 543 U.S. 982 (2004).

On March 10, 2005, the Petitioner, pro se, filed an “ Application for aWrit of Error Coram
Nobis.” The Petitioner again clamed that the State failed to disclose Brady material, i.e., two
medical documents. Inthefirst document, Physical Examination Progress Notes, it isnoted that the
victim’'s “eyeswere taped so she could not seethe men.” In the second document, the Emergency
Room Record, it is stated that the victim’ s “eyes were taped, and she never saw them.” (Emphasis
inorigina).! The Petitioner submitted that defense counsel made a specific request for excul patory
evidence, and the State withheld the exculpatory medical documents in violation of Brady v.
Maryland. The Petitioner furthered stated that the documents were subsequently discovered “while
conducting investigation for appellate proceedings.” As an dternative argument, the Petitioner
contended that, if the documents were presented to his trial counsel, then trial counsel rendered
ineffective assistance by failing to impeach the victim with the statements contained in the medical

! W eareunableto discern whether these documentswere created by the sameindividual because the signatures
are illegible. Both documents were apparently made on the same day and at the Emergency Room of M etropolitan
Nashville General Hospital.
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documents. By order dated April 12, 2005, thetrial court determined that the Petitioner failed tofile
his petition within the one-year statute of limitations and failed to demonstrate that due process
required tolling of the statute of limitations. It isfrom this determination that the Petitioner now
appeals.?

ANALYSIS
A writ of error coram nobisisavailableto adefendant in acriminal prosecution. Tennessee
Code Annotated section 40-26-105 provides, in pertinent part:

Therelief obtainable by this proceeding shall be confined to errors dehorsthe record
and to matters that were not or could not have been litigated on the trial of the case,
onamotionfor anew trial, on appeal in the nature of awrit of error, onwrit of error,
or in a habeas corpus proceeding. Upon a showing by the defendant that the
defendant was without fault in failing to present certain evidence at the proper time,
awrit of error coram nobis will lie for subsequently or newly discovered evidence
relating to matters which were litigated at thetria if the judge determines that such
evidence may haveresulted in adifferent judgment, had it been presented at thetrial.
The issue shall be tried by the court without the intervention of ajury, and if the
decision bein favor of the petitioner, the judgment complained of shall be set aside
and the defendant shall be granted a new trial in that cause.

Tenn. Code Ann. § 40-26-105.

A writ of error coram nobisis an “extraordinary procedura remedy.” State v. Mixon, 983
S.\W.2d 661, 672 (Tenn. 1999). As previously noted by our Court, “the purpose of thisremedy ‘is
to bring to the attention of the [trial] court some fact unknown to the court, which if known would
haveresultedinadifferent judgment.’” Statev. Hart, 911 SW.2d 371, 374 (Tenn. Crim. App. 1995)
(quoting State ex rel. Carlson v. State, 407 SW.2d 165, 167 (Tenn. 1996)). The decision to grant
or to deny a petition for the writ of error coram nobis on the ground of subsequently or newly
discovered evidence rests within the sound discretion of thetrial court. Tenn. Code Ann. 8 40-26-
105; Teague v. State, 772 S.W.2d 915, 921 (Tenn. Crim. App. 1988), overruled on other grounds

2The Petitioner’ s notice of appeal isdated May 11, 2005, but the criminal court clerk’s stamp on the notice of
appeal indicates that the notice was filed on May 19, 2005, seven days late. Pursuant to Rule 4, Tennessee Rules of
Appellate Procedure, anotice of appeal shall be filed within thirty days after entry of the judgment from which an appeal
is sought. Moreover, Rule 20(g), Tennessee Rules of Appellate Procedure, governs pro se filings by incarcerated
litigants. Thisrule provides that a filing will be considered timely if it is delivered to the appropriate individual at the
correctional facility within the time fixed for filing. Although the pro se notice of appeal indicates that the Petitioner
drafted it withinthethirty-day requirement, itisnot apparent when the Petitioner delivered it to the appropriateindividual
at the correctional facility. However, the notice is not jurisdictional. This Court may review untimely appeals and
determine whether the notice requirement should bewaived. Tenn. R. App. P. 4. Consequently, wewill waive thetimely
filing of the notice of appeal in the interest of justice and address the issues on the merits.
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by Owensv. State, 908 S.W.2d 923, 928 (Tenn. 1995); Jonesv. State, 519 S.W.2d 398, 400 (Tenn.
Crim. App. 1974).

To establish that heis entitled to anew trial, the Petitioner must show: (@) the grounds and
the nature of the newly discovered evidence, (b) why the admissibility of the newly discovered
evidence may haveresultedinadifferent judgment if the evidence had been admitted at the previous
trial, (c) that the Petitioner was without fault in failing to present the newly discovered evidence at
the appropriate time, and (d) the relief sought. Hart, 911 SW.2d at 374-75. Affidavits should be
filed in support of the petition or at some point in time prior to the hearing. Statev. Doyle Hart, No.
02C01-9612-CC-00451, 1997 WL 563613, at *6 (Tenn. Crim. App., Jackson, Sept 10. 1997) (citing
Rossv. State, 170 S.W. 1026, 1027-28 (Tenn. 1914); Statev. Todd, 631 S.W.2d 464, 466-67 (Tenn.
Crim. App. 1981)).

The grounds for seeking a petition for writ of error coram nobis are not
limited to specific categories, as are the grounds for reopening a post-conviction
petition. Coram nobis claims may be based upon any “newly discovered evidence
relating to matterslitigated at thetrial” so long as the petitioner also establishesthat
the petitioner was* without fault” infailing to present the evidence at the proper time.
Coram nobis claims therefore are singularly fact-intensive. Unlike motions to
reopen, coram nobis claims are not easily resolved on the face of the petition and
often require a hearing.

Harris v. State, 102 S.W.3d 587, 592-93 (Tenn. 2003).

The statute of limitations for seeking awrit of error coram nobisis one year from the date
thejudgment becomesfinal inthetrial court. Tenn. Code Ann. 88 40-26-105, 27-7-103; Mixon, 983
SW.2d at 671. Inthiscase, the Petitioner was convicted by ajury in November of 1978. ThisCourt
affirmed the convictions on February 27, 1980. The parties do not dispute that the statute of
limitations, if not tolled, expired many years before the filing of the instant petition.

Inthe instant case, thetrial court summarily dismissed the petition finding that “the petition
was filed outside of the one year statute of limitations, and there are no due process grounds that
require the statute of limitations to be tolled.” The court also noted that “the Petition does not
include the date when the Petitioner discovered the medical reports, nor does it explain why the
claim was not brought in the Petitioner’s prior attempt to obtain a new trial based on Brady
violations.” Citing Gregory A. Hedgesv. State, No. E2002-02610-CCA-R3-PC, 2003 WL 22426831
(Tenn. Crim. App. Knoxville, Oct. 24, 2003), and Hershell LeeKinnaird v. State, No. M2000-0037-
CCA-R3-PC, 2001 WL 881371 (Tenn. Crim. App., Nashvile, Aug. 7, 2001), the court further
determined that “the aleged Brady violation does not constitute newly discovered evidence for
which relief under the writ of error coram nobis is appropriate.”




|. Brady Violation

The Petitioner aleges that the State violated his constitutional rights under Brady v.
Maryland by withholding the medica documents from him at trial. He further argues that this
evidence is exculpatory because it casts doubt on the victim’s identification of him as one of her
attackers, the key issue at trial.

Under Brady v. Maryland, “suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence is materia either to guilt or to
punishment.” Brady, 373 U.S. at 87. Evidence which is favorable to an accused includes proof
which may be used toimpeach the prosecution’ switnesses. Statev. Copeland, 983 S.W.2d 703, 706
(Tenn. Crim. App. 1998) (citing Giglio v. United States, 405 U.S. 150 (1972)). However, “the
evidence is material only if there is a reasonable probability that, had the evidence been disclosed
to the defense, the result of the proceeding would have been different. A ‘reasonable probability’
is a probability sufficient to undermine confidence in the outcome.” United Statesv. Bagley, 473
U.S. 667, 682 (1985).

Thus, a criminal defendant must satisfy the following four prerequisites in order to
demonstrate a due process violation under Brady v. Maryland:

1. The defendant must have requested the information (unless the evidence is
obviously exculpatory, in which case the State is bound to release the information
whether requested or not);

2. The State must have suppressed the information;
3. Theinformation must have been favorable to the accused; and
4. The information must have been material.

Statev. Edgin, 902 S.W.2d 387, 389 (Tenn. 1995). Thedefendant hasthe burden of proving aBrady
violation by a preponderance of the evidence. 1d. “Thekey to proving aconstitutiona violation is
to show that the omission is of such significance as to deny the defendant the right to afair trial.”
Id.

The Petitioner has demonstrated that the medical documents were both material and
favorable to his defense. Thus, the State was required to disclose the statement under Brady v.
Maryland. Wearecareful to notethat, at thisjuncture, we are unableto determinewhether the State
suppressed thisinformation. Thisinitial determinationisfor thetrial court upon remand following
the presentation of evidence on the issue.

The State argues that the Petitioner’s alegation of a Brady v. Maryland violation is not
appropriately addressed in a coram nobis proceeding. Specifically, citing Kinnaird, 2001 WL
881371, at *5-6; Hedgesv. State, 2003 WL 22426831, at * 2; and Statev. Hershell Kinnaird, No. 01-
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C01-94-4-CC-00149, 1995 WL 382612, a *4 (Tenn. Crim. App., Nashville, June 28, 1995), the
State argues that “a petition for writ of error coram nobisis not the appropriate remedy by which to
seek relief from constitutional errors such as that asserted under Brady v. Maryland.”

In the recent opinion of Freshwater v. State, 160 S.W.3d 548 (Tenn. Crim. App. 2004), this
Court addressed the State’ sargument, and held that, in that case, a petition for awrit of error coram
nobis was an appropriate remedy by which to seek relief from constitutional errors such as that
asserted under Brady v. Maryland. In that case, the court reasoned:

Kinnaird was decided severa months after the supreme court’s decision in
Workman[ v. State, 41 S.W.3d 100 (Tenn. 2001)], yet the Kinnaird opinion does not
reference or cite Workman even though Workman dealt with a similar issue - a
coram nobis proceeding predicated on evidence that was unavailable at the time of
thedefendant’ strial dueto alleged suppression by the State. SeeKinnaird, 2001 WL
881371, at *1-4. We fed this serioudly calls into question the Kinnaird’'s panel
reliance on the earlier Kinnaird decision that determined Brady violations are not
appropriate for coram nobisrelief. See Kinnaird, 2001 WL 881371, at *6 (relying
onKinnaird, 1995 WL 382612, at * 4, to concludethat allegations of Brady violations
are not appropriate in a coram nobis proceeding).

In the case herein, the petitioner’s allegations of the newly discovered
evidence in the context of violations of Brady v. Maryland, were not, and could not
have been, litigated previoudy. Despite the petitioner’s discovery request for
statementsof Mr. Box prior totrial, the existence of the evidencewas not discovered
until September of 2002 when current counsel for the petitioner and one of the
original prosecutorsreviewed the District Attorney’ scasefilefromtheoriginal trial.
Further, at least one reported case from this Court, State v. Workman, 111 SW.3d
10, 18 (Tenn. Crim. App. 2002), discusses coram nobis relief in the context of
suppressed exculpatory evidence that also might amount to new evidence of
innocence.

Freshwater, 160 S.W.3d at 555-56.

Accordingly, we conclude that, if the State withheld the evidence, the Petitioner’s
“allegations of newly discovered evidence are appropriately addressed in apetition for writ of error
coramnobig[.]” Id. at 556. Therefore, the next stepisto determinewhether the statute of limitations
should betolled inthiscase. 1d. Again, Freshwater isinstructional.

In Workman, the supreme court found that, in a variety of contexts, due
process may require tolling of an applicable statute of limitations. Id. at 103. The
Workman court relied, in part, on the due process considerations discussed in
Burford v. State, 845 SW.2d 204 (Tenn. 1992). Workman, 41 SW.3d at 102.
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Specificaly, the Burford court recognized that “ before a state may terminateaclaim
for failureto comply with procedural requirementssuch asstatutesof limitations, due
process requires that potential litigants be provided an opportunity for the
presentation of claims at a meaningful time and in a meaningful manner” and that,
“under the circumstances of a particular case, application of the statute may not
afford a reasonable opportunity to have the clamed issue heard and decided.” 1d.
(quoting Burford, 845 S.W.2d at 208).

In determining what sort of opportunity is“reasonable,” the court concluded
that “identification of the precise dictates of due process requires consideration of
both the governmental interests involved and the private interests affected by the
officia action. ...” Workman, 41 SW.3d at 102. In Burford, the private interest at
stake wasthe accused’ s opportunity to attack his conviction and incarceration onthe
grounds that he was deprived of aconstitutional right viaa post-conviction petition;
the governmental interest represented by the statute of limitationswasthe prevention
of staleand groundlessclaims. Id. The court in Burford determined, after weighing
the competing interests in that case, that the accused’s interest in mounting a
constitutional attack upon his conviction and incarceration outweighed the State's
interest in preventing the litigation of stale and groundless claims.

Using that same analysis, the court in Workman weighed the governmental
interests involved against the private interests affected by the official action and
decided that, if the procedural time bar was applied, Workman could have been put
to death without receiving an opportunity to have the merits of his claim evaluated
by a court of this state. 1d. at 103. In other words, the court determined that due
process precludes application of the statute of limitations to bar consideration of a
petition for writ of error coram nobis in cases where the defendant’s interest in
obtaining ahearing to present newly discovered evidence, which may establish actual
innocence, far outweighs any governmental interest in preventing the litigation of
stale claims. 1d. The supreme court concluded that Workman was entitled to a
hearing to evaluate the claims contained in his petition for writ of error coram nobis,
notwithstanding the fact that he filed his petition thirteen months after discovering
the newly discovered evidence. 1d. In considering the delay, the court remarked that
the time within which Workman's petition was filed did not exceed the reasonable
opportunity afforded by due process, especially in cases such as Workman's where
the evidence in issue may show actual innocence of acapital offense. Id. at 103-04.

Freshwater, 160 S.W.3d at 556-57.

The Petitioner’s case does not involve a capital offense as in Workman. However,
consecutive sentences of life, twenty years, and two indeterminate terms of not less than ten years
nor more than fifteen yearsis “in our opinion a sufficiently significant period of time to warrant
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similar treatment for purposes of due process analysis.” 1d. at 557. Moreover, “this Court has
applied the doctrine set forth in Workman to non-capital cases.” Id. (citing State v. Ratliff, 71
SW.3d 291, 296-97 (Tenn. Crim. App. 2001)).

If, asthe petition aleges, the prosecution fail ed to discl ose the medical documentscontaining
the victim's statements that she did not see her attackers and that the material was only recently
discovered, due process would require tolling of any statutory time bar. These statements raise
serious questions about whether or not she could identify her attackers, the key issue at trial. If the
Petitioner’s allegations are found to be meritorious, we would conclude, as did this Court in the
Petitioner’ s habeas corpus apped, that, “[o] nitsface, it appearsthat thisisprecisely the scenario that
the Supreme Court was considering when it forged the rule in Burford.” Armstrong, 1994 WL
695424, at * 4.

In conjunction with this analysis of tolling the statute of limitations, the trial court must
determineif theissue could have been previoudly litigated and if the Petitioner “was without fault”
in failing to present the newly discovered evidence at the appropriate time, i.e., when did the
Petitioner or when should he have discovered the documents. The State attemptsto distinguish this
casefrom Freshwater, arguing that thisissue could have been litigated previously in the Petitioner’s
prior post-conviction proceeding. “The [coram nobis] proceeding is confined to errors outside the
record and to matters which were not and could not have been litigated at trial, the motion for new
trial, appeal, or upon post-conviction petition.” Kenneth C. Stommv. State, No. 03C01-9110-CR-
00342, 1992 WL 97081, at *1 (Tenn. Crim. App., Knoxville, May 12, 1992); see dso Tenn. Code
Ann. §40-26-105; Hart, 1997 WL 563613, at * 6; Statev. JamesD. “ Sonny” Y arbrough, No. 01C01-
9001-CC-00012, 1990 WL 109107, at *2 (Tenn. Crim. App., Nashville, Aug. 3, 1990) (noting that
the remedy of error coram nobis is also not available on matters that were or could have been
litigated in a post-conviction proceeding).

We are unable to determine from the record whether this issue could have been litigated
previously. Therefore, we decline to distinguish this case from Freshwater on thisground. Aswe
previously quoted, “coram nobis claims are not easily resolved on the face of the petition and often
requireahearing.” Harris, 102 S.W.3d at 592-93. In hisbrief, the Petitioner states, “ There was not
alack of diligencein pursuing these claimswhich [the Petitioner] inspected [sic] the State and police
files.” Hefurther provides, “Prior to discovery of this material, the Appellate Counsel had already
filed abrief on [his] behalf before he was made aware of these reports. His Appellate Counsel has
submitted a notarized statement to that effect.” In hisreply brief, the Petitioner submitsthat, “prior
to the appointment of Defense Counsel April, 2000, he never knew of the medical reports,” and he
was unabl e to examine the documents until they were obtained by hisinvestigator in 2001. Thisis
adetermination for the trial court at the hearing, and the Petitioner should have the opportunity to
offer proof in thisregard. Moreover, the Petitioner may desire to file an affidavit in support of the
petition, asthe notarized statement he refersto in hisbrief cannot be found in therecord. See Hart,
1997 WL 563613, at *6 (citing Ross, 170 SW. at 1027-28; Todd, 631 SW.2d at 466-67).
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If these issues are resolved in the Petitioner’ s favor,

the [P]etitioner will have the opportunity to establish that there is a “reasonable
probability” that the newly discovered evidence may have resulted in a different
judgment if the evidence had been admitted at the previoustrial. See Tenn. Code
Ann. § 40-26-105; Workman, 111 SW.3d at 18.

Freshwater, 160 SW.3d at 558. If the Petitioner makes this showing, he will be entitled to a new
trial. 1d. (citiations omitted).

Additionally, we note that the trial court erred in dismissing the petition on the basisthat it
was time-barred because “the statute of limitations [applicable to writs of error coram nobis] isan
affirmative defense which must be specifically plead or isdeemed waived.” Newsomeyv. State, 995
SW.2d 129, 133 n.5 (Tenn. Crim. App. 1998). “Although coram nobis claimsalso are governed by
a one-year statute of limitations, the State bears the burden of raising the bar of the statute of
limitationsasan affirmativedefense.” Harris, 102 S.W.3d at 593 (citing Sandsv. State, 903 S.W.2d
297, 299 (Tenn. 1995)). The record before this Court contains no pleading filed by the State in
response to the petition. The affirmative defense of the statute of limitations has, therefore, not yet
been raised with respect to the Petitioner’s claim for relief on the ground of error coram nobis.

II. Ineffective Assistance of Counsel Claim

The Petitioner argues alternatively that, if his trial counsel was aware of such medica
documents, trial counsel was constitutionally ineffective for failing to impeach the victim with the
statements contained in the documents. Ineffective assistance of counsel is not an appropriate
ground for relief pursuant to awrit of error coram nobis. Domingo Ponce v. State, No. M2004-
02257-CCA-R3-CO, 2005 WL 1303125, at *3 (Tenn. Crim. App., Nashville, May 31, 2005).

With respect to the availability of post-conviction relief, the post-conviction statute of
limitations has likewise expired in this case. The State's failure to file a responsive pleading
asserting the statute of limitations defense does not inure to the Petitioner’ s benefit in the context
of a post-conviction proceeding. See State v. Nix, 40 SW.3d 459, 464 (Tenn. 2001) (recognizing
that, for petitionsfiled after May 10, 1995, the statute of limitations period isan element of theright
to fileapost-conviction petition andis not an affirmative defense that must be asserted by the State).
Moreover, the Petitioner has aleged no grounds which would require that the limitations period be
tolled for hisineffective assistance of counsel claim.

Finally, the Petitioner haspreviously filed two petitionsfor post-convictionrelief whichwere
resolved on themerits. See Armstrong, 1997 WL 602939; Armstrong, 1990 WL 160915. The 1995
Post-Conviction Procedure Act does not contemplate the filing of more than one petition for post-
conviction relief, see Tennessee Code Annotated section 40-30-102(c), and the Petitioner has not
satisfied the prerequisitesto reopening hisprior petitions, see Tennessee Code Annotated section 40-
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30-117. Accordingly, insofar asthe Petitioner’ s pleading may be considered as a petition for post-
conviction relief, it was properly dismissed without a hearing.

CONCLUSION

In accordance with the foregoing, the Petitioner’ s claim that the State’ s violation of Brady
v. Maryland led to newly discovered evidence is appropriately addressed in a coram nobis
proceeding. Additionally, it is not determinable from the face of the petition whether a Brady
violation in fact occurred, whether the statute of limitations should be tolled in this regard, if the
issue could have been previoudly litigated, or if the Petitioner “was without fault” in failing to
present the evidence at the appropriate time. The trial court’s order summarily dismissing the
portion of the writ of error coram nobis relating to newly discovered evidence is reversed, and the
Petitioner is entitled to a hearing. We affirm the decision of the trial court dismissing the portion
of the petition relating to ineffective assistance of counsel because the issue is not proper for relief
pursuant to awrit of error coram nobis. This case is remanded for further proceedings consistent
with this opinion.

DAVID H. WELLES, JUDGE
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